STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
JOHN J. SANFRATELLGQ,
Petiti oner,
VS. CASE NO. 90-6475

PALM BEACH COUNTY SCHOCL BOARD,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in this case at West
Pal m Beach, Florida, on February 7, 1991, before Mchael M Parrish, a duly
designated Hearing O ficer of the Division of Adm nistrative Hearings.
Appear ances for the parties at the hearing were as foll ows:

APPEARANCES

FOR PETITIONER M chael L. Cohen, Esquire
Barristers Building
1615 Forum Pl ace, Suite 1-B
West Pal m Beach, FL 33401

FOR RESPONDENT: Hazel L. Lucas, Esquire
School Board of Pal m Beach County
3970 RCA Boul evard, Suite 7010
Pal m Beach Gardens, FL 33410

STATEMENT OF THE | SSUES

The basic issue in this case is whether the Respondent engaged in an
unl awful enpl oynent practice within the nmeaning of Section 760.10, Florida
Statutes, by not hiring the Petitioner

PRELI M NARY STATEMENT

This case had its genesis in the tinely filing of a Charge of
Discrimnation in which the Petitioner asserted, "[o]n October 25, 1988, | was
denied rehire to the position of a Bus Driver,"” and in which he al so asserted,

"I believe | have been discrimnated agai nst because of ny handi cap, diabetes.

." Followi ng an investigation and efforts by the Florida Comn ssion on Human
Rel ations to resolve the case informally, the Petitioner filed a tinely Petition
For Relief. 1In the Petition for Relief, the Petitioner asserted that the
Respondent had wongfully "term nated" his enpl oynent and al so asserted that the
Respondent' s al | egedl y wrongful conducted was based on the Petitioner's obesity.
The Petition For Relief also expressly adopted and incorporated by reference the
"Petitioner/Enpl oyee's previous Conplaints.”



The Respondent filed a tinmely Answer to the Petition For Relief, in which
t he Respondent denied all allegations of unlawful conduct and set forth severa
affirmati ve defenses. The Respondent's Answer was subsequently anmended in
certain mnor details.

At the hearing on February 7, 1990, the Petitioner testified on his own
behal f, but did not call any other w tnesses. The Petitioner did not offer any
exhibits of his own, but did state his intent to rely on certain exhibits
of fered by the Respondent. The Respondent called three witnesses to testify at
t he hearing and presented the deposition testinmony of two other w tnesses. The
Respondent al so of fered el even exhibits, all of which were received in evidence.
(Two of the exhibits were transcripts of deposition testinony.)

Foll owi ng the hearing, a transcript of the proceedings was filed with the
Hearing Oficer on March 6, 1991. By order at the close of the hearing, the
parties were allowed twenty days fromthe filing of the transcript w thin which
to file their proposed reconmended orders. As of the date of this Reconmended
Order, the Petitioner has not filed any post-hearing docunent. The Respondent
filed a proposed recomended order containing proposed findings of fact and
conclusions of law. The substance of all proposed findings of fact submtted by
t he Respondent has been incorporated into the Findings of Fact which foll ow
with the exception of a few unnecessary details.

FI NDI NGS OF FACT

1. The Respondent's Policies 3.10 and 3.11 set forth conditions of
enpl oyment and requirenents for pre-enpl oynment medi cal exam nations which nust
be conplied with by "all applicants who are recommended for enploynment” by the
Respondent School Board.

2. The Petitioner was initially enployed by the Pal m Beach County Schoo
Board as a probationary bus driver effective Novenber 3, 1981. On August 18
1986, the Petitioner submitted his resignation fromthat position effective June
11, 1986.

3. On Septenber 16, 1988, the Petitioner submtted a new application for
enpl oyment with the Respondent in the position of school bus driver. Pursuant
to School Board policy, the Petitioner was referred to the QOccupational Health
Ainic for his pre-enpl oynent physical exam nation

4. The Respondent's application process, which is governed by School Board
Policies 3.10 and 3.11, requires that all applicants for enployment sign a form
whi ch infornms the applicants of the enploynent practice. The information sheet,
whi ch the Petitioner executed, has a section wherein the applicants acknow edge
that they "nust successfully pass health screening adm nistered by the
District's Qccupational Health Cinic" to be considered for enpl oynment.

5. The Manager of the Respondent's Cccupational Health dinic is M. Linda
Cherryhol nes-Perkins. She has held that position since January of 1987. M.
Cherryhol nes- Perkins has a Bachelor's Degree in Nursing, a Master's Degree in
Nursing, and is licensed as an Advanced Regi stered Nurse Practitioner. As
Manager of the Cccupational Health dinic, M. Cherryhol nes-Perkins oversees the
pre-enpl oynent process, which all applicants for full-time enpl oynent nust
sati sfy.



6. During the Petitioner's pre-enploynent physical exam nation, he was
tested to insure that he nmet both the Florida Departnment of Education Standards
and the Respondent's Bus Driver Standards. The Respondent's Bus Driver
St andards have been approved by the Departnment of Education, Division of Public
School s, School Transportati on Managenment Section. An applicant who fails to
meet both the Florida Departinent of Education Standards and the Respondent's
Bus Driver Standards is ineligible to drive a school bus for the Respondent.

7. The Petitioner knew he had to satisfactorily conplete the pre-
enpl oyment process to be eligible for enploynment. \Wen the Petitioner was
exam ned in connection with his 1988 application for enpl oynent, he was found to
be suffering fromuncontrolled di abetes, uncontrolled hypertension, and gross or
nor bi d obesity. Because the Petitioner had not been previously diagnosed as
havi ng di abetes, he was assigned to and was allowed to performtwenty-one hours
of probationary services before the Respondent di scovered that the Petitioner
was not qualified to be a school bus driver.

8. Wwen it was discovered that the Petitioner did not neet the school bus
driver requirenents, he was placed in a "nedical hold" status by the
Cccupational Health Cinic. The "nedical hold" status was for thirty days.
During the "nedical hold" period the Petitioner was given an opportunity to
denonstrate conpliance with the State of Florida Standards and with the
Respondent's Bus Driver Standards. The Respondent accommodated the Petitioner
in this regard by providing himwith free followup testing during the "nedica
hol d" period. At the end of the "nedical hold" period, the Petitioner stil
failed to neet the State and School Board enpl oynent standards. During that
period the Petitioner also failed to follow his physician's nedica
prescription. At the conclusion of the "nedical hold" period the Petitioner was
given a nedi cal denial for the position of school bus driver. The primary
reason for the nedical denial was the Petitioner's diabetes, which was stil
uncontroll ed. Secondary reasons were the additional health conplications
resulting fromthe Petitioner's hypertension and obesity. As a result of the
uncontrol | ed di abetes alone, it was unsafe for the Petitioner to drive a schoo
bus, because patients with that condition are at risk of having cognitive
probl enms. The Petitioner's other problens made it even nore unsafe for himto
drive a school bus because patients with uncontrolled hypertension are at
greater risk of stroke, heart attack, and simlar cardiovascul ar incidents, and
the Petitioner's obesity caused himto have a linted range of notion in his
spi ne.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

10. Section 230.23(5), Florida Statutes, authorizes the Respondent to
"designate positions to be filled and to prescribe the qualifications for those
positions."

11. Section 234.091, Florida Statutes, states, in pertinent part, that
"[ e] ach school bus driver shall ... possess such other qualifications as are
prescribed by the state-board...."



12. Rule 6A-3.0141(5)(a), Florida Adm nistrative Code, requires that
applicants for enploynment as school bus drivers subnmit "to the Superintendent a
witten application for enploynment in a form prescribed by the School Board."
And Rul e 6A-3.0141(5)(c), Florida Adm nistrative Code, requires an applicant for
a school bus driver position to "successfully pass a physical exam nation Form
ESE 479, given by a physician designated by the School Board and a reflex test
adm ni stered by the school district."

13. It is uncontested that the Petitioner resigned fromhis origina
position with the Respondent in 1986. It is also uncontested that the
Petitioner submitted a conpleted application for new enpl oynent on Septenber 16,
1988. Since the Petitioner was reapplying for the school bus driver position
after a two year break in enploynment, the Petitioner was subject to the
enpl oyment requirements of Rule 6A-3.0141(5), Florida Adm nistrative Code.

14. 1t is not disputed that during the Petitioner's pre- enploynent
physi cal exam nation he was found to be suffering from di abetes which was so
severe as to require that the Petitioner be treated with insulin. After the
Petitioner was placed on insulin, he failed to follow his nmedical prescription.
Because of the safety risks which result fromuncontrolled diabetes, the absence
of such a condition is a "bona fide occupational qualification reasonably
necessary for the performance of the particular enploynent.” See Kraft v.
Becht el Power Corporation, 483 So.2d 56 (Fla. 3d DCA 1986.) Further, because of
those sane safety risks, a person with the Petitioner's nmedical condition is not
entitled to a "trial run" at the job. See School Board of Pinellas County v.
Rat eau, 449 So.2d 839 (Fla. 1st DCA 1984).

15. Section 760.10(8)(a), Florida Statutes, provides, in pertinent part:
(8) Notwi thstandi ng any ot her provision of

this section, it is not an unlawful enpl oynent
practice under ss. 760.01-760.10 for an

enpl oyer ... to:

(a) Take or fail to take any action on the
basis of ... handicap ... in those certain
instances in which ... absence of a particular
handicap ... 1is a bona fide occupationa

qualification reasonably necessary for the
performance of the particular enploynent to
whi ch such action or inaction is related.

16. On the basis of all of the foregoing, it is concluded that the
Respondent in this case has not committed an unl awful enploynment practice within
t he nmeani ng of Sections 760.01-760.10, Florida Statutes.

RECOMVENDATI ON
For all of the foregoing reasons, it is reconmended that a Final Oder be

issued in this case dismssing the Petition For Relief and denying all relief
sought by the Petitioner



DONE AND ENTERED at Tal | ahassee,
July, 1991.

Leon,

Count vy,

Fl ori da,

this 26th day of

M CHAEL M PARRI SH, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway
Fl ori da 32399- 1550

Tal | ahassee,
904/ 488- 9675

Filed with the derk of the
Di vsion of Administrative Hearings

this 26th day of July,

COPI ES FURNI SHED:

M chael L. Cohen, Esquire
Barristers Building

1615 Forum Pl ace, Suite 1-B
West Pal m Beach, FL 33401

Hazel L. Lucas, Esquire

School Board of Pal m Beach County
3970 RCA Boul evard, Suite 7010
Pal m Beach Gardens, FL 33410

M. Ronald M MElrat h,

Executive Director

Fl ori da Comm ssion of Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32399-1925

Dana Baird, Esquire

CGener al Counsel

Fl ori da Comm ssion of Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32399-1925

Ms. Margaret Jones, Cerk

Fl ori da Comm ssion of Hunan Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32399-1925

1991.



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 dass in which to submt
witten exceptions. Some agencies allow a |arger period within which to submt
witten exceptions. You should contact the agentu that will issue the final
order in this case concerning agency rules on the deadline for filing Exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



